
Update on Mental Health 
Parity in Light of Increased 
Enforcement and Emerging 
Regulatory Guidance

HCCA 2023 Managed Care Compliance Conference 

February 1, 2023 

1



2
ACG confidential and proprietary. Not for third-party distribution. 

AGENDA

Address new and 
emerging Mental Health 
Parity and Addiction 
Equity Act (MHPAEA) 
regulatory guidance

1

Discuss recent DOL and 
CMS work in Mental 
Health Parity audits and 
investigations

2

Discuss common risk 
areas, enforcement 
trends, and lessons 
learned
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Current & Future Parity Landscape 
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Current MHPAEA Landscape

Parity programs and NQTL 
analyses created prior to 
2021 are insufficient to 

meet DOL, CMS and state 
DOI regulatory 
expectations

ERISA self-funded groups 
are pressuring insurers for 
information to complete 
NQTL analysis and assess 

compliance

Insurers are overwhelmed 
with volume of MHPAEA 

requests
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Future MHPAEA Landscape

▪ Biden Administration’s proposed budget for FY2023 serves as a warning to all plan issuers and 
administrators

▪ $125 million to states

▪ $275 million DOL over next 10 years

▪ Mental Health Matters Act

▪ Authority for DOL to assess civil monetary penalties for MHPAEA noncompliance

▪ Authority to the DOL to turn enforcement efforts toward TPAs

▪ ERISA amendment to ban forced arbitration agreements & allow participants and 
beneficiaries to recover losses due to parity violations through private rights of action

▪ Potential for proposed rules coming before the end of 2022 or early 2023

▪ 2023 MHPAEA Report to Congress
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DOL and CMS Mental Health Parity 
Audits and Investigations
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DOL/CMS regulatory enforcement

• Large number of current open investigations
• DOL FAQ language suggests a focus on inpatient and outpatient benefits, but investigations have 

also included significant scrutiny of prescription drug benefits
• Regulatory enforcement tends to focus on specific NQTLs including prior authorization, 

concurrent review, reimbursement (in and out-of-network), network adequacy standards, and 
prescription drug NQTLs (e.g. step therapy)  

• Investigators are requiring justification for any language in the summary plan description or 
benefit booklet to suggest exclusions or other limits

• Many federal and state investigations and documentation requests are best understood to be 
premised on a presumption of noncompliance
• Often can be challenging to prove that a policy or practice is “not more stringent”
• Key is to ensure that a specific decision for a given limit, policy, or coverage design feature for a 

given benefit can be demonstrated to be the result of a general principle that is defined clearly 
and applied consistently across all benefits
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DOL/CCIIO Process for Parity Investigations 

Initial documentation request 
letter (usually 10-14 day timeline; 

short extensions often granted)

1st letter of insufficiency (Plan has 
7-10 days to submit responses; 

some extensions granted) 

2nd letter of insufficiency 
(regulators review responses to 1st

insufficiency and may issue a 2nd

insufficiency letter; Plan has 7-10 
days to respond) 

Regulators review responses to 
2nd letter of insufficiency 
(regulators may schedule  

voluntary interview  and will 
review Plan responses to 

determine if corrective action is 
needed) 

Initial determination of 
noncompliance (Plans craft 

corrective action plans (CAP) and 
attempt to cure insufficiencies 

within 45 days)

Final determination of 
noncompliance (will include 

requirement to notify beneficiary 
within 7 days and Plan will be 
named in report to Congress)
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Best Practices When Responding to a MH Parity Audit 
Request 

• Considerations during the investigative process:

• Consider the scope of the investigation. 
• What type of documents are being requested? 
• Is the investigation focused on particular lines of business, geographic areas, specific 

entities, or specific NQTL types? 

• Identify and collect documents requested by the investigator (consider the scope, time 
period under review, and priority of documents for production) 
• DOL routinely asks for additional documentation after the initial document request (e.g. 

through subsequent sufficiency letters) 

• For any interviews that occur during the investigation, communicate with the investigator 
about the topics to be asked so the appropriate individuals are present

• Draft responses to insufficiencies raised by the investigator 
• Update NQTLs where comparative analyses are deemed insufficient, provide operations 

metrics data as requested, clarify plan documents, prepare cover letter explaining key 
issues)  



Themes in Regulatory Compliance Risk  

10



Key Themes in Compliance Risks
Disparities in provider reimbursement are common

▪ Tri-Departments identified this as a top priority for enforcement

Range of granular violations for common NQTLs, including:

▪ Cost considerations applied non-uniformly for drug tiering

▪ Disproportionate application of UM to MH/SUD services 

▪ Disparities in implementation of UM (e.g. timeline, criteria (e.g. age or safety), 
or stringency of review)

▪ Disparities in setting and negotiating rates for MH/SUD compared to M/S 
providers 

Few plans to date have created compliance documentation that fully 
meets requirements in CAA and guidance

Lack of parity compliance governance and oversight
▪ Process = compliance

Many PBMs and other vendors have not developed robust compliance 
programs and documentation
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Key Themes in 
Regulatory 

Compliance 
Risk:

Utilization 
management

• Includes prior authorization, concurrent review, 
development of medical necessity criteria, determinations 
of experimental/investigative services, outlier 
management, etc.

• Common violations include:

• Application of the limit to all inpatient MH/SUD services 
but not all inpatient M/S services

• Application of the limit to some outpatient MH/SUD 
services but no outpatient M/S services

• Disproportionate denial rates based on the limit

• Failure to adhere to the medical evidence

• “Hidden” quantitative limits
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Key Themes in 
Regulatory 

Compliance 
Risk:

Prescription 
drug benefits

• Includes formulary design, step therapy, quantity and 
dosage limits, and most of the same utilization 
management strategies as for inpatient and outpatient 
benefits

• Common violations include:

• Disproportionate tiering of MH/SUD drugs

• Disproportionate number of step therapy “steps” 
applied to MH/SUD drugs

• Disproportionate denial rates based on the limit

• Failure to adhere to the medical evidence

• More stringent determination of “maintenance” drugs 
for MH/SUD conditions
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Key Themes in 
Regulatory 

Compliance 
Risk:

Provider 
Reimbursement

• Includes “standards for provider admission to participate in 
a network, including reimbursement rates” and “Out-of-
network reimbursement rates (plan methods for 
determining usual, customary, and reasonable charges),” 
both identified by DOL as priorities for enforcement

• Common violations include:

• Lower average reimbursement paid to MH/SUD 
providers than to M/S providers for common service 
codes (e.g. for evaluation and management and related 
office visit services)

• Disproportionate rates for MH/SUD providers as 
percentages of Medicare fee schedules

• Disproportionate discounting from physician rates for 
mid-level MH/SUD providers relative to mid-level M/S 
providers

• Disproportionate use of out-of-network providers
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Key Themes in 
Regulatory 

Compliance 
Risk:

Benefit design 
or exclusions

• A large majority of EBSA’s initial determinations of non-compliance were 
based on coverage exclusions and limits that specifically target MH/SUD 
conditions, including:

• Limitation or exclusion of applied behavior analysis therapy or other 
services to treat autism spectrum disorder 

• Billing requirements – licensed MH/SUD providers can bill the plan 
only through specific types of other providers 

• Limitation or exclusion of medication-assisted treatment for opioid use 
disorder

• Limitation or exclusion of nutritional counseling for MH/SUD 
conditions 

• Provider experience requirement beyond licensure 

• Care manager or specific supervision requirement for MH/SUD 

• Exclusion or limitation on residential care or partial hospitalization to 
treat MH/SUD conditions 

• “Effective treatment” requirement applicable only to SUD benefits 

• Employee assistance program referral requirement Limit on telehealth 
for MH/SUD 

• Restriction on lab testing for MH/SUD

• Exclusion of care for chronic MH/SUD conditions 

• Exclusion of speech therapy to treat MH/SUD conditions 

• “Other exclusion specifically targeting MH/SUD benefits” 
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Key Themes in 
Regulatory 

Compliance 
Risk:

Inadequacy of 
Documentation 

• EBSA found comparative analyses to be deficient where they 
contained:

• Conclusory assertions lacking specific supporting evidence or 
detailed explanation

• Lack of meaningful comparison or meaningful analysis

• E.g. reliance on statements that processes, strategies, 
evidentiary standards, or other factors are “the same”

• Non-responsive comparative analysis

• E.g. reporting based on outdated plan terms or not tailored to 
the plan or product under investigation

• Documents provided without adequate explanation

• E.g. attachment of medical policies without discussion or 
analysis of the contents

• Failure to identify the benefits, classifications, or plan terms to 
which the NQTL applies

• E.g. failure to identify whether certain therapies are MH/SUD 
benefits, or whether intermediate services are classified as 
inpatient or outpatient benefits
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Key Themes in 
Regulatory 

Compliance Risk:
Inadequacy of 

Documentation 
(cont.)

• EBSA found comparative analyses to be deficient where they 
contained (cont.):

• Incomplete scope 

• E.g. failure to address pricing methodologies of third-party 
pricing entities

• Failure to identify all factors

• E.g. noting that other factors may apply, or failing to confirm 
that no other factors were applied

• Lack of sufficient detail about identified factors

• E.g. failure to adequately define evidentiary standards, or to 
explain how factors are weighted and balanced

• Failure to demonstrate the application of identified factors in the 
design of the NQTL 

• E.g. documentation of decisions based on the identified 
factors

• Failure to demonstrate compliance of an NQTL as applied 

• E.g. outcomes measures such as comparisons of denial rates 
or reimbursement rates



Considerations for Plan Sponsors and 
ASOs
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Liability for Noncompliance

• Remedies if DOL auditors find noncompliance

• Theoretical authority to assess fines

• Add plan sponsor to a “name and shame list” or require plan sponsor to notify participants of noncompliance

DOL auditors will generally hold plan sponsors responsible for noncompliance with mental health parity

• Action to recover benefits due under the plan 

• Action to enjoin an unlawful act or practice 

In litigation the plan is most likely to be liable to pay money

• The DOL may attempt to hold ASOs liable along with plan sponsors as deemed/functional fiduciaries.   ASOs often structure contracts 
and services to avoid this exposure

• DOL remedies involve public shaming or notifying participants of potential private claims

• Indemnification language may not cover actions to recover benefits or equitable relief

ASOs are unlikely to indemnify plans or plan sponsors
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Service Provider Agreements and Parity Concerns

• May want to revise and renegotiate agreements to address parity requirements, including comparative 
analysis requirements 

• Contracts with service providers should explicitly address goals and responsibilities of the parties

• Negotiate terms and revise indemnification provisions

• What role will the ASO play in providing the information needed to respond to any DOL inquiries

• ASO will provide the plan sponsor with the NQTL analysis and any supporting documentation that it 
uses when responding to regulators looking for NQTL analysis regarding its fully-insured plans

• Are there any relevant “customizations” to distinguish the plan design and operations of the ASO’s 
fully-insured products from the employer’s plan?

• Agreement regarding collaborating on potential deadlines in order to help plan sponsor respond to 
DOL request in a timely manner, including requests regarding data, non-standard NQTL or information 
requests, and necessary plan corrections
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Key Considerations for ASO Oversight

What to request

• Definitions for conditions and classifications and 
benefit mapping

• Actuarial testing results for financial requirements 
(primarily copays and coinsurance)

• Comparative analyses for key NQTL types

• “Customization report” to understand how your 
plan design or administration may differ from the 
ASO’s fully-insured products

Key strategies to address any concerns about 
potential compliance risks

• Consider seeking joint representation to ensure 
attorney-client privilege for relevant 
communications

• Evaluate the scope of potential damages, 
penalties, reputational harm, and other 
consequences

• Find out the extent or limits of shared risk with the 
ASO

• Negotiate a compliance enhancement strategy 
and timeline

• Continue to monitor litigation, enforcement, and 
guidance for key lessons learned



Assessing Your Parity Compliance 
Program and Determining Next Steps for 
Improvement  
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The Parity Race

Mental Health Parity Compliance Race

Beginning the Race

• Full development of 
NQTL analysis needed

• Self-funded groups  
requesting information

• Limited internal 
knowledge of MHPAEA 

• Limited resources
• At high risk

Pitstop

• Have all NQTL analyses 
documented

• NQTL analyses have 
been updated post CAA

• Need gap assessment 
completed for robust 
regulatory expectations

• Self-funded groups 
requesting information

• Working knowledge of 
MHPAEA 

• At medium risk

Final Lap

• All NQTL analyses 
documented and 
updated post CAA

• Gap assessment 
completed for robust 
regulatory expectations

• Remediating current 
gaps

• Self-funded group 
information identified

• Professional knowledge 
of MHPAEA 

• At medium-low risk

A Few Laps In

• Have key NQTL 
analyses documented

• Need additional NQTL 
analyses documented

• Need gap assessment 
completed for robust 
regulatory expectations 
post CAA

• Self-funded groups 
requesting information

• Basic internal 
knowledge of MHPAEA 

• At medium-high risk

Finish Line

• All NQTL analyses 
documented and 
updated post CAA

• Gap assessment 
completed

• Remediated gaps
• Process of responding 

to self-funded groups 
created

• Professional knowledge 
of MHPAEA 

• At low risk
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Mental Health Parity Compliance Race Victory Lap

Victory Lap 1

• Able to respond timely to 
self-funded group 
requests

• All NQTL analyses 
documented and updated 
post CAA

• Remediated gaps
• Process of responding to 

self-funded groups 
created and tested

• At low risk

Victory Lap 2

• Able to respond timely 
DOL, CMS and/or DOI 
audit notices

• All NQTL analyses 
documented and updated 
post CAA

• MHPAEA compliance 
program created

• Process of responding to 
audit notice created and 
tested

• At low risk
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Comprehensive Approach to Implementation

Band-Aid Approach Parity Implementation Program

Retrospective – when concerns are identified, research the development of 
policies and procedures to determine how and when the disparity may have 
arisen 

Prospective – build parity principles into the policy development process

Centralized – responsibility and oversight limited to Compliance and/or Legal 
Department(s)

Embedded – staff are identified at key process points to take responsibility for 
ensuring parity principles are applied and to elevate questions or concerns as 
needed

Scattered – documentation is spread across a variety of files, version-control is 
a constant challenge, difficult to easily identify and access the full set of 
current relevant documentation

Organized – single platform to host all relevant documentation, can be 
accessed by all staff with permissions

Fixed in time – retrospective analyses assess compliance at a fixed point in the 
past

Dynamic – compliance is organic and ongoing

Unpredictable – responses to regulator inquiries, market conduct exams, 
litigation, and other needs generate urgent scramble to assemble needed 
information

Streamlined – predictable workload to build infrastructure, reports can be 
generated and printed on demand
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Best Practices for Compliance Programs

• Analyze existing parity documentation for key NQTL types, quantitative testing for financial requirements, and definitions for 
conditions and classifications

Conduct a preliminary parity risk assessment 

• Designate key personnel responsible for ongoing compliance and governance 

• Annual reviews of the 5-step NQTL analyses and operations measures data

• Update programmatic P&Ps, committee reporting templates, and other related documents as needed to maintain alignment with 
NQTL analyses

• Internal communication plan for provider and member complaints, issues identified by regulators, and new guidance and 
enforcement 

Develop formal P&Ps that govern parity compliance

• Train on key parity requirements and documentation (NQTLs and QTL/FRs) 

• Explain ongoing personnel roles in maintaining parity compliance

Train all relevant personnel on parity requirements 

Monitor federal and state guidance and enforcement and private litigation
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Next Steps 

• Conduct NQTL parity analysis for each treatment limit in each classification

• Develop formal policies and procedures

• Designate staff for ongoing, at least annually, parity governance, compliance, and oversight

• Train staff at all levels of the organization

• If the comparative analyses indicates adjustments are necessary, sponsors and administrators should take 
action to bring the plans into compliance. All corrective efforts should be thoroughly documented

• Setup proper disclosure procedures for responding to a request for any and/or all treatment limitation 
information by a plan participant.

• Prepare a Compliance Auditing & Monitoring Plan as recommended in the DOL’s self-compliance tool
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ATTAC & EBG MARKET EXPERIENCE

Full spectrum of support options to meet needs

Development of NQTLs

• Full development of 
NQTL analyses

• Revisions of current 
NQTL analyses to meet 
regulatory expectations

Responding to Self-
Funded Group Audits and 

Requests Playbook

• Identify items that need 
updated in NQTLs

• Identify ERISA group 
reporting and data needs

• Defines in-writing and in-
action analysis process

• Identify contacts within 
plan for NQTL 
information & escalation 
process

MHPAEA Compliance Plan 
Development

• Develop or review and 
assess current state of 
compliance plan for 
Mental Health Parity

• Develop infrastructure 
and tools to carry out 
compliance program

• MHPAEA training

NQLT Analyses 
Gap Assessments & Mock 

Audits

• Perform gap assessment 
or mock audit with ACG’s 
proprietary MHPAEA 
Assessment Tool 

• Remediation road map
• Advisory support for 

remediation of MHPAEA 
risks, gaps, and/or plan 
design changes

Regulatory Audit & 
Reporting Support

• Advisory and audit 
support for responding 
to information requests, 
audits, investigations, or 
market conduct exams 
by applicable federal and 
state authorities or 
independent parties



Questions? 
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Direct: 310-557-9593
Office: 310-556-8861

bwendzel@ebglaw.com

www.ebglaw.com

View Bio | Connect on LinkedIn

Amanda Brown
Direct: 816-695-6344
Office: 734-214-2990
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attacconsulting.com
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